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Form No.(J)2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

 IN THE COURT OF CIVIL JUDGE::::NALBARI 

 

Present :  Himakshi Thakuria Buragohain            

   Civil Judge   

   Nalbari. 

 

   Wednesday, the 31st day of March, 2018. 

 

TITLE SUIT No. 13/14 

                    

           Madhusudan Mondal -------Plaintiff    

                 - VS - 

    1. Ranju Devi,  

    2. Alakesh Sarma, 

    3. Manoj Bharadwaj, 

    4. Monalisa devi,  

--------Principal Defendants 

    5. Ramen Sarma, 

    6. Dhireswaer Sarma, 

    7. Utpal Sarma, 

    8. Arup Sarma, 

    9. Madan Sarma, 

    10. Smti. Bharali Devi and 

    11. Dibyajyoti Sarma 

------- Proforma Defendants 

The suit is coming on for final hearing on 14-03-2018 in presence of:- 

 

Advocate for the Plaintiff:-  Md. Abdul Majid     

Advocate for the Defendant:- Sri H. C. Deka     
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And having stood for consideration to this day, the court delivered the following 

Judgment:- 

TITLE SUIT No. 13/14 

 

J  U  D  G  M  E  N  T  

 
 
 This is a suit for declaration of tenancy right over the suit land and for 

permanent injunction restraining the defendant from interfering with the 

possession of the suit land by the plaintiff along with other consequential relief. 

 

2.  The fact of the plaintiff's case in brief is that the father plaintiff 

Mohanbashi Mandal was a tenant in the house of one Rajen Pathak since 1972.  

Subsequently the plaintiff's father was asked to vacate the said premise. The 

father of the plaintiff then approached the predecessor of the principal 

defendant, Dharmeswar Sarma to give him shelter temporarily and accordingly 

the father of the plaintiff was allowed to stay in the suit land by constructing 

house on a verbal agreement that he would pay a nominal rent of Rs. 120 per 

year to Dharmeswar Sarma. During the year 1972 the plaintiff's father 

constructed a small house on the suit land and started residing there with his 

family. At that time the holding no of the said property was 357 under Tihu Town 

Committee. After 3 years Dharmeswar Sarma stopped taking the rent from the 

plaintiff's father and allowed him to stay there without paying any rent. In the 

year 1990 the father of the plaintiff expired  and after his death the plaintiff 

continued residing there along with his wife Parbati Mandal, his children and his 

sister. But after the death of Dharmeswar Sarma that defendant threatened the 

plaintiff and asked them to vacate the suit land and on 3/8/2014 they came to 

the schedule property and told them to vacate the property immediately. Hence, 

this case. 

 

3.  On receiving summons defendant no 1 to 11 appeared and filed 

their written statement and counter claim. In their written the defendant denied 

all the averments made in the plaint. The defendant subsequently denied about 
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the existence of any tenancy agreement either oral or written between the 

predecessor of defendant no 1 to 4 and the father of the plaintiff. The 

defendants also contended that the predecessor of the defendant no 1 to 4 was 

not the sole owner of the suit land and that in the year 1972 he was a minor. 

According to the defendant the plaintiff was only permitted to stay temporarily 

over the suit land and from 1st January, 2014. The defendant in a very polite 

manner requested the plaintiff to vacate the suit land. On 4/8/2014 while the 

plaintiff tried to construct a pucca latrine over the suit land the defendant 

objected and demanded him to vacate the suit land immediately. But plaintiff 

refused to vacate the suit land and also refused to stopp construction. Then the 

defendant no 1 filed the petition before the Tihu Town Committee. They also 

stated that the holding no in the name of the plaintiff is fraudulent and illegal. 

Hence the defendant prayed for dismissal of the plaintiff's suit and vide their 

counter claim has prayed for declaration of their right, title, interest over the suit 

land and for eviction of the plaintiff from the suilt land along with other 

consequential relief. 

   

4.  On perusal of the pleadings following issues were framed--- 

 i) Whether there is any cause of action for the suit  ? 

 ii) Whether the suit is maintainable? 

 iii) Whether there is any tenancy agreement between the   

 plaintiff's predecessor Mohanbashi Mandol and    

 predecessor of defendant nos.1-4 Sri Dharmeswar Sarma   in the 

year 1972? 

 iv) Whether the predecessor of defendant nos.1-4 Sri    

 Dharmeswar Sarma was the sole owner of the suit land so  

 as to entitle him to enter into any tenancy agreement with  

 the predecessor of plaintiff? 

 v) Whether there exists any tenancy right of the plaintiff over  

 the suit land? 

 vi) Whether the plaintiff is entitled to relief as claimed for? 
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 vii) Whether the plaintiff is illegally occupying the suit land   

 and is liable to be evicted therefrom as claimed by    

 defendants in their counter claim? 

 viii) Whether the defendants are entitled to the reliefs as   

 prayed for in the counter claim? 

 ix) To what other relief/reliefs the parties are entitled? 

 

 

  (DISCUSSION, DECISION AND REASONS THEREOF) 

 

5.  In support of the case the plaintiff has adduced the evidence of 

3(three) witnesses and has exhibited 12(twelve) documents and the defendant 

has adduced the evidence of 4 witnesses and has exhibited 5  documents. 

 

6.  I have heard the argument of learned counsel of the plaintiff and 

the defendants and have discussed the issues as follows--- 

 

Issue No.1 :    

 “Whether there is any cause of action for the suit ?” 

  The cause of action means every fact, which, if traversed, it would 

be necessary for the plaintiff to prove in order to support his right to a judgment 

of the court. In the instant suit the plaintiff has claimed that by virtue of a 

tenancy agreement between his father and the predecessor of defendant no 1 to 

4, the plaintiff has been staying in the suit land for which he sought declaration 

of his tenancy right over the suit land and for permanent injunction restraining 

the defendant from interfering with the possession of the suit land by the 

plaintiff. The defendants on the other hand, has denied the averments made in 

the plaint by stating that there was no tenancy between the predecessor and the 

father of the plaintiff as the former was not the sole pattadar and was also a 

minor. According to the defendant the plaintiff is residing in the suit land only as 

a permissive possessor. As there is assertion of right by the plaintiff and denial of 

right by the defendant definitely there is a cause of action. Accordingly this issue 

is decided in the affirmative and in favor of the plaintiff. 
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Issue No.2 : 

 “Whether the suit is maintainable in its present form  ?” 

 

  There is no specific pleading that the suit is not maintainable in its 

present form or in the manner in which it should have been filed. The plaintiff 

has filed a suit for declaration of his tenancy right over the suit land and for 

permanent injunction restraining the defendant from interfering with the 

possession of the suit land by the plaintiff. I find nothing to hold that the suit is 

not maintainable in its present form. 

  Accordingly this issue is decided in affirmative and in favour of the 

plaintiff. 

 

Isuue no.3, 4 & 5 

 “Whether there is any tenancy agreement between the plaintiff’s 

predecessor Mohanbashi Mandol and predecessor of defendant nos.1-4, 

Sri Dharmeswar Sarma in the year 1972?”, 

And 

“Whether the predecessor of defendant nos.1-4, Sri Dharmeswar 

Sarma was the sole owner of the suit land so as to entitle him to enter 

into any tenancy agreement with the predecessor of plaintiff?” 

And 

“Whether there exists any tenancy right of the plaintiff over the suit 

land?” 

 For the sake of convenience these three issues are taken up together for 

discussion. 

In his evidence, PW-1 stated that as there was a cordial relation between 

Dharmeswar and the father of the plaintiff Mohanbashi Mandol, the former 

allowed the latter to stay in the suit land measuring 3 Kathas 7 Lechas covered 

by Dag No.395 of PP no.29 by constructing a house over the same. According to 

PW-1 there was a verbal agreement between Dharmeswar Sarma and the father 

of the plaintiff that in lieu of staying in the suit land by constructing a house, the 

latter shall pay Rs.120/- to the former as rent per year. PW-1 also stated that as 
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per the said agreement the father of the plaintiff constructed a permanent 

structure over the suit land and the Holding no against the said house was 375.  

 In their written statement cum counter claim the defendant took the plea 

that in the year 1972 the predecessor of the present defendant was a minor and 

that he was also not he sole owner of the land in the suit patta. As such he 

cannot agree into agreement or contract with the father of the plaintiff. 

 In support of their plea the defendant submitted the pass certificate of 

Dharmeswar Sarma issued by the Board of Secondary Education, Assam in the 

year 1975 and same one is exhibited as Ext.- “Ga”. In the said Exhibit- Ga the 

age of Dharmeswar Sarma was 17 years. The plaintiff tried to demolish the plea 

taken by the principle defendants while cross examining DW-1. But DW-1 stated 

that his father expired on 13-08-2012, but he would retire from service in the 

year 2018. According to DW-1 his father is working as Sub-Inspector in NF 

Railway. Now, from the cross examination of DW-1 we can assume that if 

Dharmeswar Sarma would have retired from service in the year 2018, his age at 

the time of retirement would be 60. Now if we tally the same with the birth 

certificate which is marked as Exhibit-Ga it appears that Dharmeswar Sarma was 

a minor in the year 1972. And as per the Indian CONTRACT Act, Dharmeswar 

Sharma was not eligible for entering into any agreement or contract as he was a 

minor in the year 1972. 

 In order to prove the second plea taken by them that Dharmeswar Sarma 

was not the sole owner of the land in the suit patta, the defendants had 

submitted the Jamabandi of the suit patta which is marked as Exhibit- Ka. On 

perusal of Exhibit-Ka it appears that the names of Dhireswar Sarma, Ramesh Ch. 

Sarma and other pattadars are mutated along with Dharmeswar Sarma through 

inheritance as per order dated 05-07-1971. From Exhibit-Ka it appears that Lt. 

Dharmeswar Sarma was not the single pattadar in the suit patta. But defendant 

no.5, 6, 9 and the predecessor of defendant no.7, 8, 10 & 11 were also the co-

pattadars  along with Lt. Dharmeswar Sarma. PW-2 and PW-3 has also stated in 

the cross examination that Lt. Dharmeswar Sarma had two brothers. The plaintiff 

could not adduce any evidence or could not reveal anything while cross 

examination of DWs that the brothers of Lt. Dharmeswar Sarma had relinquished 

their share in favour of Lt. Dharmeswar Sarma or that the brothers of Lt. 
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Dharmeswar Sarma gave him any no objection in writing to let the suit land on 

rent to the Mohanbashi Mandol. Hence, when there are co-pattadars in the suit 

patta or co-sharers in the suit land the predecessor of the principal defendants 

cannot give the suit land on rent to anyone without obtaining any no objection 

certificate from them. 

Therefore from the evidence of the parties and from the documents 

exhibited by the defendants it appears that the predecessor of defendant no.1-4 

Sri Dharmeswar Sarma was not the sole owner of the suit land so as to entitle 

him to enter into any tenancy agreement with the predecessor of the plaintiff 

and that there was no tenancy agreement between the father of the plaintiff 

Mohanbashi Mandol and Dharmeswar Sarma in the year 1972.  

As such this issue is decided in the negative and in favour of the 

defendant. 

 

ISSUE NO.7: 

“Whether the plaintiff is illegally occupying the suit land and is liable to 

be evicted therefrom as claimed by defendants in their counter claim?” 

 Apart from the above two pleas, the third plea taken by the principal 

defendants is that on the request of the plaintiff, he was allowed to stay 

temporarily in a chali house over the suit land which was constructed by the 

predecessor of defendant nos.1-4 and his brothers. And that time it was asked to 

the plaintiff that the suit premise should have to be vacated if and when 

demanded by the defendants, which was consented by the plaintiff. 

 Though the plaintiff in their plaint took the plea that Dharmeswar Sarma 

allowed the father of the plaintiff to construct a small house in the schedule 

property and to live there as tenant, in their cross-examination the PWs only 

stated that on being requested by father of the plaintiff to provide him shelter, 

Dharmeswar Sharma for the convenience of the plaintiff's father, allowed him to 

reside in the suit land. It is seen that in his cross-examination PW-1 stated that in 

the year 1972, as they had no place to stay, Dharmeswar Sarma allowed them to 

stay in his land on rent of Rs.120/- per year. But at the same time it is also 

revealed from the cross of PW-1 that he was not present at the time of 

argreement. PW-3 could not state in his cross as to on which months and on 
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which date the agreement for rent was executed. But he stated that the father of 

the plaintiff used to stay on rent before 1972. That means, after 1972, the father 

of the plaintiff did not stay on rent. Another thing which is revealed from the 

evidence of PW-3 is that on the very day of leaving the house of Rajendra 

Pathak, the father of the plaintiff started residing in the suit land. From this 

version of PW-3, we can presume that there was already a house in the suit land 

on the day when Dharmeswar Sarma allowed the plaintiff's father to reside in the 

suit land. 

 The plaintiff in order to substantiate their plea has exhibited some land 

revenue paying receipts tax paying receipts, electricity bills, notices issued to the 

plaintiff for paying tax, tax clearance certificate etc. On perusal of the entire 

documents and case record it appears that there are three holding no.s against 

the suit land. Record also reveals that holding no.375 was in the name of the 

father of the plaintiff, Mohanbashi, holding no.607 is in the name of the wife of 

the plaintiff and holding no.560 is in the name of the plaintiff. In order to prove 

the authencity of the holding no.s the plaintiff has adduced the evidence of an 

employee of Tax Collector, Tihu Town Committee who was examined as PW-4. 

PW-4 compared the Exhibits adduced by the plaintiff with the register and 

deposed as per record. However PW-4 also could not depose serially about the 

links in the three holding numbers from the year 1985-86 as the records were 

not available with him. On application, the name of any person who is in 

possession of a land or house can be entered against the holding no. Along with 

the owner. But in our case PW-4 did not state anything about the owner of the 

suit land. Though the tax paying receipts which are marked as Exhibit-10 to 

10(4) are in the names of the original owner, Dharmeswar Sarma. Hence the 

documents furnished by the plaintiff cannot be completely relied upon. 

The Ld. Counsel for the defendant while arguing the case submitted that 

since the plaintiff had sought for declaration of his tenancy right over the suit 

land. The plaintiff was legally required to state under what provision of law and 

under which tenancy he has acquired his tenancy right. But neither in his 

pleading nor in his evidence there is any statement regarding such matter. 

 In reply, the Ld. Counsel for the plaintiff submitted that the plaintiffs are 

protected u/s 5 of the Assam Urban Areas Rent Control Act. According to the Ld. 
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Counsel for the plaintiff, section 5 of the said provides that until and unless the 

tenant is a defaulter, he cannot be ejected from the suit land. The Ld. Counsel 

also submitted that within 5 years from the date of tenancy the plaintiff had also 

constructed a tin chali house. But it is already discussed in the previous issue 

that there was no tenancy agreement between Mohanbasi Mondal and 

Dharmeswar Sarma.  

 From the entire documents and materials available on record it appears 

that the plaintiffs were allowed to stay in the suit land temporarily but not on 

rent, i.e. the possession of the plaintiff was permissive possession though not 

illegal possession.  Permissive possession does not give the possessor any right 

over the suit land. On the other hand he has to vacate the suit land whenever 

the owner asks him to vacate the land. 

 As already discussed in the previous issue the predecessors of the 

defendant no.1, 2, 3, 4, 7, 8,10 and 11 and the defenats no.5, 6 and 9 are 

recorded pattadars of the suit patta by right of inheritance. The plaintiffs could 

not shake the plea taken by the defendants either by adducing any evidence nor 

at the time of cross-examination of the defendants witnesses. Exhibit-”Kha(1)” to 

“Kha(14)” makes it clear that the land revenue is being paid by the defendants 

from the year 1966 till 2014. There is nothing to disbelief the plea of the 

defendants as the documents produced by them are clear. Accordingly this issue 

is decided in the affirmative and in favour of the defendant. 

 

ISSUE NO.6, 8 and 9: 

“Whether the plaintiff is entitled to relief as claimed for?”, 

And 

“Whether the defendants are entitled to the reliefs as prayed for in the 

counter claim?” 

And 

“To what other relief/reliefs the parties are entitled?” 

 In view of the above discussion the plaintiff is not entitled to any relief as 

prayed for.  

 However the defendants are entitled to the relief as prayed for. 
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O  R  D  E  R 

 

 The suit of the plaintiff is dismissed on contest. 

 The counter claim of the defendant is decreed. 

 The suit land exclusively belongs to the contesting defendants as no 

tenancy was ever been created by the defendant or their predecessor in favor of 

the plaintiff or his father. 

 The Khas possession of the suit land be handed over to the defendants. 

 The plaintiffs are directed to vacate the suit land within six months from 

the date of this order. 

 Prepare a decree accordingly. 

 Issue precept accordingly for cancellation of holding no. Standing against 

the plaintiff in connection with this suit land. 

                   

Given under my hand and seal of this court on this the 31st day of March, 2018 at 

Nalbari. 

 

         Civil Judge 
                        Nalbari 
 

Dictated & corrected by me    

  
 
 
Civil Judge, Nalbari 
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A   P   P   E   N   D   I   X 
 

PW-1 : Madhusudhan Mondal @ Bhanu 

PW-2 : Subhash Bannerjee 

PW-3 : Govinda Ch. Deka 

PW-4 : Debabrat Bezbarua 
 
Ext.1(1) : Tax receipt dated 16.11.74. 

Ext.2 : Notice dated 01.09.86 issued to the plaintiff for payment of tax. 

Ext.3 : Tax receipt dated 23.03.92. 

Ext.4 : Notice dated 12.08.94  issued to the plaintiff for payment of tax. 

Ext.5 : Certificate issued by Tihu Town Committee in the name of the wife of the 

plaintiff. 

Ext.6(1)-6(3) : Tax receipts. 

Ext,7,8 & 9 : Electricity bills. 

Ext.10, 10(1)-10(4) : Land Revenue paying receipts. 

Ext.11 : Residence Certificate issued by Tihu Town Committee in the name 

of the plaintiff’s wife. 

Ext.12, 12(1) : Notice issued by Tihu Town Committee in the name of the 

plaintiff for payment of Tax. 

 
DW-1 : Alokesh Sarma 

DW-2 : Ramesh Ch. Sarma 

DW-3 : Bhagaban Chowdhury 

DW-4 : Bhaskarjyoti Mishra 
 

Ext. Ka : Jamabandi of PP No.29 

Ext. Kha(1)-(14) : Land Revenue receipts of the suit 

Ext. Ga : Pass Certificate of Lt. Dharmeswar Sarma, issued by SEBA 

Ext. Gha : Certified copy of objection before Tihu Town Committee 

Ext. Nga : Scanned copy of Pan Card of Dharmeswar Sarma 

 
 
         Civil Judge 
            Nalbari 


